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INTRODUCTION
A. Hathcock and the Meaning of “Public Use”

The constitutional term “public use” used to have simple meaning in
many quarters: A use was public if the public used the property. In the last
several decades, however, this view has faded into obscurity, as commentators
have concluded that federal and state public use clauses are “dead letter[s].”"
Cases such as Berman v. Parker,” Hawaii Housing Authority v. Midkiff,’ and
Poletown Neighborhood Council v. City of Detroit* have created a strong
impression that state and federal public-use limitations allow governments to
redistribute land between private owners, as long as they can show that the
redistributions will increase tax revenues, employment, and other public
indicators of economic vitality. Even more than 50 years ago, one
commentator wrote an “advance requiem” for the federal Public Use Clause,’
which concluded: “so far as the federal courts are concerned neither state
legislatures nor Congress need be concerned about the public use test in any
of its ramifications.”

If one keeps that requiem in mind, it is difficult to overstate the
significance of County of Wayne v. Hathcock, decided by the Michigan
Supreme Court in 2004. In the course of sanctioning a taking for General
Motors to build a new assembly plant in what had formerly been a Polish
residential neighborhood, Polefown gave a generous endorsement to the most
deferential tendencies in contemporary public-use law. Because Hathcock
overruled and discredited Polefown, it symbolizes a new trend of judicial
independence. In doing so, Hathcock has made it respectable for the United
States Supreme Court at least to reconsider Berman and Midkiff, which it will

1. Thomas W. Merrill, The Economics of Public Use, 72 CORNELL L. REV. 61, 61
(1986).

2. 348 U.S.26(1954).
3. 467 U.S.229 (1984).
4. 304 N.W.2d 455 (Mich. 1981).

5. “[N]or shall private property be taken, for public use, without just compensation.”
U.S. ConsT. amend. V (emphasis added).

6. Comment, The Public Use Limitation on Eminent Domain: An Advance Requiem,
58 YALE L.J. 599, 613-14 (1949).

7. 684 N.W.2d 765 (Mich. 2004).



Winter] Public Use and Natural Rights 3

do this Term in Kelo v. City of New London.® Above all, however, Hathcock
shocks with its doctrinal ambitions. Aslong as Berman, Poletown, and Midkiff
have governed the law of public use, the dominant view has held that there is
no way to craft a judicially-manageable approach to public use. To be sure,
as this Article will show, the Hathcock decision has its limits.” In Hathcock,
the Michigan Supreme Court challenged that view squarely when it tried to
mark off clearly-defined categories of constitutional public use transfers. It
shows the strains of compromise with contrary precedent, as well as some of
the tensions that come when a court tries to swim against the tide of several
long trends in law and legal theory. Nevertheless, the case raises a
fundamental question: Is there a principled way to carry into effect the
principle that the public must actually use the property it takes?

B. Natural-Rights Theory and “Public Use”

This Article applies American natural-rights and social-compact theory
to propose legal answers to that question. Public-use limitations have a long
association in political theory and constitutional law with natural-rights and
social-compact ideas. Although these ideas do not answer all the problems
raised by public-use limitations, they provide an excellent place to start. If we
take seriously the thought of jurists who took public-use limitations seriously,
perhaps we can appreciate the sweep of ideas like “public use” and “private
use” better than we might on our own. At the very least, if we study natural-
rights and social-compact context closely, we may shed ourselves of many of
the anachronistic presuppositions that inform the conventional wisdom now.

When the law grounds public-use limitations in natural-rights and social-
compact principles, two important consequences follow. First, it is quite easy
to develop a principled account of the idea of a “public use.” At a high level
of generality, the government satisfies “public use” limitations only if the
public actually uses the property it takes. The government may do so in one
of two ways: Either the government keeps ownership of the property taken, or
it assigns ownership to a private owner charged with providing the public a
right of access subject to proper common-carrier regulations. By contrast,
when the government assigns property to private owners not subject to a duty
of public access and common-carrier regulation, it unconstitutionally takes
private property for private uses.

Second, the hard questions in what we now understand to be “public use”
cases are not really questions about public-use doctrine simpliciter. Modern

8. 843 A.2d 500 (Conn. 2004).
9. In Hathcock, the Michigan Supreme Court challenged that view squarely when it
tried to mark off clearly-defined categories of constitutional public use transfers.
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law compresses into one doctrinal inquiry what natural-rights theory regards
as two separate substantive and doctrinal questions: a public-use question and
a “regulatory taking” question. The latter asks whether the condemnation
under challenge may be excused from being a taking, subject to public-use
limitations, on the ground that it was instead a bona fide “regulation” of
property. Modern takings law tends to make regulatory-takings law an all-or-
nothing proposition: If a so-called “regulation” condemns or physically
occupies land, the owner is deemed to have suffered a per se regulatory
taking;'® if the regulation does not interfere with the owner’s control over the
soil, it is extremely difficult for the owner to prove that a taking has occurred."
By contrast, in natural-rights theory, al/ restraints on the free use, control, or
disposition of property are examined under the same standards of judicial
review, no matter whether the owner loses a narrow use right or her entire fee.

To justify a condemnation as a bona fide regulation, the government
must satisfy intermediate scrutiny. The government must prove that the law
passes muster under a framework quite similar to the showings of factual
necessity and “rough proportionality” that must be made in exactions cases
under the U.S. Supreme Court’s decision, Dolan v. City of Tigard."”” The
government must then justify the ends for which it is condemning the affected
land. Specifically, the condemnation must directly advance one of two
ends: Either it must directly control a real threat to the public health, safety,
morals or to the private property rights of a neighbor—in shorthand, it controls
a nuisance—or it must secure to the condemned owners an average reciprocity
of advantage.13 This scheme of intermediate scrutiny, nuisance control, and
reciprocity of advantage applies to many of the hard public-use cases,
including blight laws and mill acts.

C. Implications
1. Removing Berman’s Blight over Public-Use Doctrine

This natural-rights approach to public-use law deserves to be recovered
for at least four reasons. First, this approach teaches that, if we really wanted
to enforce a coherent doctrine of public use, we could. Public-use law has
lacked coherent doctrinal standards for more than half a century. Berman,

10.  See Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982).

11.  See Penn Cent. Transp. Co. v. New York City, 438 U.S. 104 (1978). For further
analysis of Loretto and Penn Central’s effects, see Eric R. Claeys, Takings and Private
Property on the Rehnquist Court, 99 Nw. U. L. REV. 679 (2005).

12. 512 U.S. 374 (1994).

13.  See Pa. Coal Co. v. Mahon, 260 U.S. 393 (1922).
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Midkiff, Poletown, and other similar decisions have encouraged a trend toward
extreme “rational basis” deference in public-use law: If a state or local
government can show that a condemnation has any tendency to promote some

public purpose, the condemnation passes muster as a taking for public use. As
Thomas Merrill has explained,

the cases suggest that courts have no theory or conceptual foundation from which
meaningful standards for judicial review of public use issues might originate.
Instead, the cases are filled with cliches regarding the “breadth” and “elasticity” of
the “evolving” concept of public use, language indicating a dearth of theory—or
perhaps a lack of any desire to develop one."*

However, as this Article suggests, nothing about public-use problems
inherently requires that the law be so evolving, elastic, or deferential. These
features of contemporary public-use law are in large part the product of a
conscious policy choice in favor of Progressive political and Realist legal
theory. Other factors probably contributed to the demise of natural-rights
doctrine and the contours of contemporary doctrine, but Progressive-Realist
normative ideas played an important contributing role in ushering out the old
and sweeping in the new. As a result, we may not blithely assume that there
is no principled way to mark off meaningful limits between public and private
uses of land. The overriding question is not one of doctrine but of
policy—whether, in practice, governments redistribute land badly (as natural-
rights jurists warned), well (as the Progressives and Realists expected), or
somewhere in between (as Merrill and many other contemporary
commentators suggest). Therational-basis deference and compressed structure
of contemporary public-use law both reflect a conscious policy choice in favor
ofthe Progressive—R ealist view. Modern observers should understand that this
choice was made more than 50 years ago—and that they have the discretion to
choose otherwise.

2. Recovering the Original Meanings of Federal and State Public Use
Limitations

Natural-rights theory and social-compact theory are extremely relevant
to the original meanings of state and federal public-use limitations. While
Hathcock bucks the trend of interpretive methodology in public-use cases,
most constitutional public-use opinions are extremely functionalist and policy-
oriented. Hathcock insisted that “[t]he primary objective in interpreting a
constitutional provision is to determine the text’s original meaning to the

14.  Merrill, supra note 1, at 63-64 (footnote omitted).
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ratifiers, the people, at the time of ratification.”” Surprisingly, however, very
little scholarship considers the questions raised by that Court’s originalist
approach.'® Even worse, the two most relevant articles are unreliable. In the
1940s, two commentators authored articles suggesting that public-use
limitations gave governments extremely broad latitude to transfer private
property between private parties.'” These works deserve reexamination. They
reflect a tendency typical of a great deal of New Deal originalist scholarship,
namely to presume that constitutional terms gave governments extremely
broad powers unless textual provisions unmistakably required otherwise.'
Their approach contrasts with that of nineteenth-century jurists such as Justice
Thomas Cooley (on whom the Michigan Supreme Court relied heavily in
Hathcock") or the “original meaning” analysis set forth by contemporary
scholars such as Gary Lawson and Michael Rappaport.”” Notwithstanding
their differences, both of these approaches try to discern and to apply the most
likely original public meaning of the constitutional text at issue. Neither
incorporates the strong substantive preference for government action latent in
1940s-vintage originalism. This distinction in method makes a huge
difference in the context of public-use limitations. According to the 1940s
approach, as long as the phrase “public use” could mean an open-ended
conception of “public usefulness” or “public utility,” the phrase should take
that broader meaning absent evidence that the phrase clearly and unmistakably
meant that “the public needs to use the property.” Under Justice Cooley’s
approach, or under the principles of recent original-meaning scholarship, there
is no presumption in favor of one meaning or the other: The proper inquiry

15. County of Wayne v. Hathcock, 684 N.W.2d 765, 779 (Mich. 2004) (citing People
v. Nutt, 677 N.W.2d 1, 6 (Mich. 2004)).

16. The most helpful recent scholarship is Roger Clegg’s analysis of the plain meaning
of the federal Public Use Clause, in Roger Clegg, Reclaiming the Text of The Takings Clause,
46 S.C. L. REV. 531 (1995). However, Clegg focuses strictly on text, not on other relevant
sources of original meaning.

17.  See Philip Nichols, Jr., The Meaning of Public Use in the Law of Eminent Domain,
20 B.U. L. REV. 615 (1940); Comment, supra note 6; see also Matthew P. Harrington, “Public
Use” and the Original Understanding of the So-called “Takings” Clause, 53 HASTINGS L.J.
1245 (2002).

18. See Claeys, supra note 11; Howard Gillman, The Collapse of Constitutional
Originalism and the Rise of the Notion of the “Living Constitution” in the Course of American
State-Building, 11 STUD. AM. POL. DEv. 191, 237-39 (1997).

19.  See Hathcock, 684 N.W.2d at 779 & n.45 (quoting Traverse City Sch. Dist. v.
Attorney Gen., 185 N.W.2d 9, 14 (Mich. 1971)).

20. See, e.g., Gary Lawson, On Reading Recipes . . . and Constitutions, 85 GEO. L.J.
1823 (1997); Michael B. Rappaport, Reconciling Textualism and Federalism: The Proper
Textual Basis of the Supreme Court’s Tenth and Eleventh Amendment Decisions, 93 Nw. U.
L.REv. 819, 822-26 (1999).
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asks which of the two meanings is more likely to capture the original public
meaning of the phrase “public use.”

The reader should note that this Article cannot and does not settle the
original-meaning question dispositively. Public use clauses are worded
differently in different constitutions. Some constitutions include declarations
of natural rights, social-compact principles, or other language which provides
importantinternal structural evidence suggesting how public-use clauses ought
to be read.”’ Many public-use clauses, including the federal Fifth Amendment,
raise difficult interpretive issues because their texts seem to require just
compensation for public takings but no compensation whatsoever for purely
private takings.”

Even so, the material presented here is extremely relevant evidence about
the origins of and political theory behind the notion of a public use. The
natural-rights and social-compact principles applied here provide important
evidence suggesting that the original meaning of the term “public use” limits
governments from taking property by eminent domain except when the public
actually uses the property. Whatever the ultimate resolution of different
original-meaning analyses for different provisions, the materials interpreted
here make it more likely than not that the original meaning of various “public
use” terms was supposed to require the government actually to use the
property it took.

3. A Personhood Approach to Public Use

The natural-rights tradition in public use law should also be of interest
to property theorists interested in developing an account of property based on
equality and freedom. Although most contemporary property theory operates
from utilitarian starting premises, Margaret Jane Radin and others insist that,
“the personhood perspective can also serve as an explicit source of values for

21. See, e.g., MO. CONST. art. I, § 26 (“That private property shall not be taken or
damaged for public use without just compensation.”); Mo. CONST. art. I, § 2.
That all constitutional government is intended to promote the general welfare of the
people; that all persons have a natural right to life, liberty, the pursuit of happiness
and the enjoyment of the gains of their own industry; that all persons are created
equal and are entitled to equal rights and opportunity under the law; that to give
security to these things is the principal office of government, and that when
government does not confer this security, it fails in its chief design.
1d.
22. This problem has been addressed in different ways in DAVID A. DANA & THOMAS
W. MERRILL, PROPERTY: TAKINGS 194 (2002); Gary Lawson & Patricia B. Granger, The
“Proper” Scope of Federal Power: A Jurisdictional Interpretation of the Sweeping Clause, 43
DUKEL.J. 267 (1993).
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making moral distinctions in property disputes . ... ”* Natural-rights theory
confirms that principles of personhood and freedom can create and apply
principled moral distinctions in public-use law.

Now, one does not settle all the hard substantive questions in property
law simply by preferring a personhood framework over a utilitarian
framework. For example, in the specific context of takings, Radin’s approach
allows governments to redistribute property held in purely fungible goods,
where the American natural-rights tradition did not.** Radin and the American
natural-rights tradition disagree about the conditions in which the human
person attains complete happiness. Nevertheless, the natural-rights tradition
confirms that personhood theory can generate a plausible account of public-use
law.

4. Critiquing Utilitarian Justifications for Eminent Domain

Finally, natural-rights theory ought to be of interest even to scholars who
are more interested in efficiency—or welfare-oriented approaches to public-use
law than in personhood—and rights-based approaches. The leading
justifications for constitutional public-use limitations stay within a utilitarian
framework. Atone extreme lie Progressive and Legal Realist justifications for
eminent domain. In this framework, property is a useful institution only to the
extent that it comports with the public interest or designated public purposes.
Eminent domain is useful because it helps government to reconfigure
arrangements of property more efficiently to achieve those interests and
purposes. In the Progressive and Realist conception, the term “public use”
meant “public interest” or “purpose,” and barely limited legislators and
regulators. More recently, Frank Michelman has proposed a slightly less
deferential variation on the same understanding: “public use” means “public
benefit,” and requires courts to double-check legislative or administrative cost-
benefit analyses.”

This viewpoint dominates the law now, for it informs Berman, Poletown,
and Midkiff. Even so, it has come under criticism from law and economics
scholarship, particularly Thomas W. Merrill’s 1986 article The Economics of
Public Use.*® Merrill agrees that eminent domain is a useful institution
because it allows governments to solve “assembly” problems and to attack
“hold out” problems. Ifthe government or a private entity wishes to build an

23. MargaretJane Radin, Property and Personhood, 34 STAN.L.REV.957,957 (1982).

24. See id. at 1005-06.

25.  See Frank I. Michelman, Property, Utility, and Fairness: Comments on the Ethical
Foundations of “Just Compensation” Law, 80 HARV. L. REV. 1165, 1175-76 (1967).

26. See, e.g., Merrill, supra note 1, at 83-89.
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obviously profitable railroad, he argues, they need some coercive tool to force
individual owners from trying to hold up the assembly of a rail line for an
inefficient share of the expected profits.”’

On the other hand, Merrill fairly recognizes that there are many
circumstances in which the eminent-domain cure is worse than the hold-out
disease. Among other things, eminent domain can be slower and more
expensive than market transactions; it can systematically undercompensate
owners’ subjective values; it can encourage interest groups to pressure
governments to redistribute property to them; and it can encourage land buyers
to prefer that the government acquire their land for them by eminent domain
in cases in which they ought to be able to acquire it for themselves on an open
market.”* Merrill doubts that there is any “simple solution” to these competing
risks: > Because economic theory cannot identify any broad and regular class
of cases in which takings will be efficient, public-use law cannot follow
regular doctrinal categories. Merrill thus predicts that courts will, and
recommends that they should, approach public-use challenges on an ad hoc
basis, taking special notice of whether the condemnations seem to contain any
of the inefficiencies he identifies, especially rent-seeking and market
distortion.*® (James Krier’s “public ruse” contribution to this conference draws
on similar insights to generate a similar proposal.’")

At the other utilitarian extreme lies Richard Epstein’s critique of public-
use doctrine.’> Epstein argues for the narrowest conception of public use.
Generally speaking, Epstein criticizes alternative utilitarian accounts of takings
on the ground that they do not adequately account for the social value
associated with individual freedom of action. In assembly cases, Epstein
concludes, the government must protect and encourage individual freedom of
action by giving ousted hold-outs a prorated share of the proceeds to be gained
from the assembly. As aresult, Epstein proposes a fairly narrow definition of
public use. Normally, it requires that the good taken go to the public, go to a
private common carrier, or be a pure economic public good. In these cases,
the ousted owner partakes in the same social benefits as the public. In the
private-on-private assembly transfers, however, Epstein applies an

27. See id. at 74-75; see also Patricia Munch, An Economic Analysis of Eminent
Domain, 84 J. POL. ECON. 473 (1976).

28.  See Merrill, supra note 1, at 75-76, 81-89.

29. Id. at90.

30. Seeid. at 90-93.

31. See James E. Krier & Christopher Serkin, Public Ruses, 2004 MicH. ST. L. REV.

32. See RICHARD EPSTEIN, TAKINGS: PRIVATE PROPERTY AND THE POWER OF EMINENT
DOMAIN (1985).
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understanding of “public use” that requires the government to prove that there
exists a bona fide hold-out problem and that the ousted owners get above-
market compensation.”

The natural-rights approach sides more with Epstein on the substantive
property theory and more with Merrill on the doctrine necessary to achieve
that substance. Natural-rights theory and Epstein’s understanding of
utilitarianism proceed from quite different understandings of the foundations
of legal rights. The touchstone of the latter approach is social utility; the
former stresses that welfare or utility cannot provide sound justifications for
public action until ithas been shown that what seems to be useful accords with
human reason and the human moral sense. Even so, in practice, both
understandings converge in the substance of public-use law. Both agree that
the ordinary payment in an eminent-domain proceeding, namely fair market
value, systematically discourages owners from using their property to its full
potential commensurate with their personal goals.

On the other hand, natural-rights theory breaks with Epstein’s
understanding of law, economics, and politics, and sides more with Merrill
when it comes to the structure of public-use doctrine. This shift is clearest
again in the assembly/hold-out cases. While Epstein treats these cases as
sounding in public-use doctrine, natural-rights theory sounds them in
regulatory-takings law, specifically in the class in which the government
claims it means to secure affected owners an average reciprocity of advantage.
Because natural-rights theory focuses on regulatory-takings law, its
prescriptions resemble, in many respects, Merrill’s proposals that public-use
law focus on the relation between means and ends for proposed takings.

D. Argument

Part I recounts basic principles of natural-rights and social-compact
principles, stressing how they account for the powers to take and regulate
property by condemning lots of land. Part II then explains why natural-rights
theory and the history behind public-use limitations prescribe that the
government take property only when the public will use the property. Part III
then shows how American state courts carried this general conception of
public use into effect in nineteenth-century cases. Part IV reconsiders the
break from the natural-rights understanding of public use, focusing particularly
on Berman v. Parker. Part V closes by considering how the law would need
to change to restore the natural-rights approach into public-use law. Using the

33. See RICHARD A. EPSTEIN, TAKINGS: PRIVATE PROPERTY AND THE POWER OF
EMINENT DOMAIN 161-81 (1985).
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Michigan Supreme Court’s restatement of public-use law in Hathcock as a
starting point, Part V shows how the natural-rights approach might apply to
several of the most vexing problems in public-use law.

I. REGULATION BY CONDEMNATION IN NATURAL-RIGHTS THEORY

The concept of the social compact sets forth principles for understanding
the proper ground for government action and individual obligation. The idea
of the “social compact” builds a conception of government on the analogy of
a partnership. Every citizen is expected to qualify his own freedom when
doing so benefits the partnership of citizens, but the partnership cannot take
actions that do not promote all citizens’ interests in more or less the same
way.”* In other words, social-compact theory renders illegitimate some social
actions that are legitimate in many versions of utilitarian theory. If an action
contributes to the general welfare but dislocates a few individuals, utilitarian
theory usually holds the action justified; social-compact theory does not.

Natural-rights theory adds to the social-compact theory by giving focus
to civil society’s objects. Specifically, natural-rights theory suggests that the
interests individuals bring to the social compact are their freedoms.”> The
social compact’s objects are therefore to protect, order, and facilitate the right
ordering of human freedom. James Wilson, drafter of the Constitution,
member of Congress, and U.S. Supreme Court Justice, referred to this state of
ordered freedom in a 1791 series of law lectures as “natural liberty.”** He
defined “natural liberty” as a person’s right “to exercise his powers for his own
happiness . . . in such a manner, and upon such objects, as his inclination and
judgment shall direct; provided he does no injury to others; and provided more
publick [sic] interests do not demand his labours.”"’

The natural right to property applies this broad understanding of natural
liberty to the specific case of property. Natural property rights take their shape
because of two important insights. First, “property” recognizes that people
share common connections between passions, reason, and moral sense that tie
work to reward. Property is a “natural” right in large part because all people
share common passions to acquire, work, and produce things to provide for
their own needs and wants. James Kent, a New Y ork state judge and an author
of a leading nineteenth-century legal treatise, wrote that “[t]he sense of

34. See Eric R. Claeys, Takings, Regulations, and Natural Property Rights, 88
CORNELL L. REV. 1549, 1567 (2003).

35. Id.at 1610.

36. James Wilson, Lectures on Law, in 1 THE WORKS OF JAMES WILSON 242 (Robert
McCloskey ed., 1967).

37. M.
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property is graciously bestowed on mankind for the purpose of rousing [us]
from sloth, and stimulating [us] to action.””® Property orders these active
passions so that each individual may use his own active and productive talents
to provide for his own well-being. In perhaps the most comprehensive
restatement of natural-rights takings principles, U.S. Supreme Court Justice
William Patterson explained in the 1795 case Vanhorne’s Lessee v. Dorrance:

Men have a sense of property: Property is necessary to their subsistence, and
correspondent to their natural wants and desires; its security was one of the objects,
that induced them to unite in society. No man would become a member of a

community, in which he could not enjoy the fruits of his honest labor and indu stry.”

Natural property rights also take their character from a second “natural”

insight—that different individuals apply these common passions to extremely
different uses and purposes. As James Wilson explained,

[m]any are the degrees, many are the varieties of human genius, human dispositions,
and human characters. One man has a turn for mechanicks; another, for architecture;
one paints; a second makes poems; this excels in the arts of a military; the other, in
those of civil life. To account for these varieties of taste and character, is not easy;
is, perhaps, impossible.40

As a result, no law of nature can say that some legitimate uses of property are
intrinsically better than others. Indeed, better to let a thousand flowers bloom,
Wilson explained, because “varieties of taste and character induce different
persons to choose different professions and employments in life: these
varieties render mankind mutually beneficial to each other, and prevent too
violent oppositions of interest in the same pursuit.”*!

That insight has powerful consequences for the “regulation” of natural
property rights. The object of natural-rights property regulation is “to ‘make’
property rights ‘regular.””*> Since the institution of property recognizes that
people put possessions to different uses, neither the laws of nature nor
positive-law regulations can favor any legitimate uses of property over any
others. The laws of nature merely prescribe that positive laws ought to protect
in each owner a zone of freedom to decide what mix of uses will best suit her
own individual tastes, talents, and goals. Kent confirmed the same when he
concluded that “[e]very individual has as much freedom in the acquisition, use,
and disposition of his property, as is consistent with good order, and the

38. 2 JAMES KENT, COMMENTARIES ON AMERICAN LAW 320 (O.W. Holmes, Jr. ed.,
12th ed. 1896).

39. Vanhorne’s Lessee v. Dorrance, 2 U.S. (2 Dall.) 304, 310 (1795); see also Claeys,
supra note 34, at 1568-69.

40. Wilson, supra note 3, at 240.

41. Id. at241.

42. See Claeys, supra note 34, at 1554 (citation omitted).
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reciprocal rights of others.”*” When “property” is so conceived, it then follows

that “regulations” are laws that protect and encourage the free use and
enjoyment of property.

Specifically, some “regulations” define each person’s equal share of
rights, and then protect each individual from encroachments by neighbors who
claim more than their equal shares. Other regulations reorder owners’ use
rights for their mutual advantage. Such rearrangements, however, must be
justified in social-compact and natural-rights terms—the law should not force
an exchange over the baseline unless both parties gain obviously enough that
it becomes safe to deem them to have consented to the rearrangement.** These
two conceptions of “regulation” explain, for instance, why James Kent spoke
of the concept of “general regulations” as the power “to prescribe the mode
and manner of using” property “so far as may be necessary to prevent the
abuse of the right.”*

These general principles lead to four specific doctrinal principles to apply
in “regulatory takings” cases. First, whenever a law restrains the free use,
control, or disposition of property, the restraint needs to be justified as a
regulation to avoid being classified as a taking of property rights. The second
and the third principles lay out the ends for which government may justifiably
restrain property rights—either to define the substance of and then to protect
natural rights, or to rearrange the rights so defined for the mutual advantage
of the regulated owners. In regulatory-takings parlance, the former end is
often described as harm prevention or nuisance control,* and the latter is often
called securing an average reciprocity of advantage.*” Fourth, to make sure
that legislatures and administrators do not abuse their “regulatory” powers,
courts need to apply principles of intermediate scrutiny. One nineteenth-
century case stated the standard as a requirement that the government show
“some relation” between the law’s requirements and the goals of “protect[ing]
the public health and secur[ing] the public comfort and safety.”** The closest
counterpart to this understanding in modern law is the scheme of “rough
proportionality” established in exactions law by Dolan v. City of Tigard.”
When a government requires a land owner to cede some land in return for
government permission to develop the rest, Dolan requires the government to

43. 2 KENT, supra note 38, at 328.

44. See Claeys, supra note 34, at 1570-73.

45. 2 KENT, supra note 38, at 340.
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47. Jackmanv. Rosenbaum Co., 260 U.S. 22 (1922); Pa. Coal Co. v. Mahon, 260 U.S.
393 (1922).

48. InreJacobs, 98 N.Y. 98, 110 (1885).

49. 512 U.S. 374,391 (1994).
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make “some sort of individualized determination that the required [exaction]
is related both in nature and extent to the impact of the proposed
development.”?’

Let us turn to the special problems that arise when the government
condemns and takes away from an owner land that he claims as his own. In
one respect, the general principles apply the same whether the government
condemns a single servitude or the entire fee. As a result, in principle, there
are cases in which government may take the fee away from a landowner under
the power of “regulation” without making any payment of compensation.
Consider two wholly mundane sorts of laws—trespass laws and conveyancing
' Assume that B physically ousts 4 from her land and claims it as his
own. B then persuades a court that 4 has trespassed, the court ejects 4, and
restores B to title. 4 might claim that the law pro tanto “took” his property to
give to B. B’s claim seems specious because the law of trespass obviously
“regulates” 4’s and B’s rights, in the harm-prevention or nuisance-control
meaning of “regulation.”

Now consider a case in which C sells land orally to 4, and then in writing
to B. B then sues 4, proves that A4 failed to follow the local statute of frauds,
and again persuades the court to eject 4. Again, 4 might claim that the local
statute of frauds took his property to give to B. Again, his claim seems
specious. The local statute of frauds “regulates” 4’s and B’s purchases in the
reciprocity-of-advantage understanding of “regulation.” In the short term,
statutes of frauds, title laws, and conveyancing laws seem to restrain property
rights. They force sellers and buyers to spend extra money and time to pay
surveyors, title insurers, title companies, notaries, and the local registrar of
deeds to consummate a sale of land. Over the long term, however, such laws
enlarge property rights. Behind the veil of ignorance, all potential land
owners, sellers, and buyers must admit they are far better off with a clear and
orderly—a regular—system for transferring land than they would be without it.
Because of that reciprocity of advantage, statutes of frauds and other similar
laws regulate the conditions under which land owners must transfer land if
they wish to protect their rights.’

laws.

50. Dolan v. City of Tigard, 512 U.S. 374, 391 (1994).
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On the other hand, this understanding of “regulation” makes it more
difficult for governments to cite the police power to condemn land than
contemporary law allows. If one sets aside trespass and conveyancing laws,
it is normally an extreme to take an owner’s fee from her. As a result, in many
cases, even when there is a problem that demands some sort of regulation, the
natural-rights approach requires the lawmaker to ask whether he can control
the problem without taking away the fee. The means-ends requirements of
intermediate scrutiny then acquires considerable force. Consider an anti-smog
law, a classic nuisance-control “regulation.” If a government can document
that smog exists and that it creates unhealthy or extremely unpleasant air for
neighbors, it may “regulate” the problem, by limiting the factory output that
generates the smog. Butunder principles of intermediate scrutiny, the law can
abate the pollution without stripping the manufacturer of his factory. A
government would need to produce a convincing justification to explain why
it needed to go beyond abating the pollution and go to the extreme step of
reselling the factory to another owner.

This scheme of intermediate scrutiny, nuisance control, and reciprocity
of advantage confirms and adds to the insights of Thomas Merrill’s article The
Economics of Public Use™ and Nicole Stelle Garnett’s article The Public-Use
Question as a Takings Problem.”* Again, Merrill proposes that public-use law
incorporate a sliding-scale form of means-ends scrutiny.” Garnett focuses on
this possibility in closer detail. She proposes a more fixed version of means-
ends scrutiny, specifically “the kind of means-ends scrutiny employed” in
Dolan.’® Her argument, however, is analogical and doctrinal, not substantive;
she refrains from showing that Dolan-style scrutiny applies to public-use
problems “as a matter of deductive logic.””’ Garnett also acknowledges that
her proposal does not fix all the problems in public-use review: “So long as
courts continue to refuse to second guess the ends of government
action . . . means-ends review will provide only a limited, but important,
structural constraint on the power of eminent domain.”*®

Natural-rights theory supplies the needed connection between public-use
and regulatory-taking principles. In contemporary “public use” litigation, the
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governing legal principles merge into a single doctrinal inquiry what natural-
rights theory considers to be two separate issues—regulatory-takings analysis
and true public-use analysis. If the government is going to cite the police
power to condemn property, and if property has the personal and social value
that natural-rights theory claims for it, then the government ought to show that
the condemnation prevents a real problem in a direct way. Intermediate
scrutiny protects property rights from specious “regulations” in two ways: It
“put the government [of Detroit] to its proof,”*” and it requires the government
to explain why it is restraining property rights only as little as is necessary to
accomplish its stated regulatory goals.

At the same time, natural-rights theory also confirms Garnett’s warning
that, by itself, means-ends intermediate scrutiny cannot prevent all abuses of
the power to condemn land. If governments are free to set the goals for which
they may “regulate” property, sooner or later they will hit on ends that justify
whatever means they want to use. That is why natural-rights theory limits
sound regulation to two focused ends: nuisance control and securing an
average reciprocity of advantage. The former allows the government to define
and protect the zone of free action within which different owners may apply
similar productive passions to different talents and ends. The latter prevents
the government from rearranging these zones except when doing so enlarges
the rights of all affected owners.

Of course, when a government condemns land, it might choose to
circumvent natural-rights limitations on the police power by proceeding
instead under the eminent-domain power. But then the government would
need to follow the limitations that natural-rights theory sets on the eminent-
domain power, particularly the natural-rights conception of a “public use.” It
is to that issue that the next two parts turn.

II. PUBLIC USES IN NATURAL-RIGHTS THEORY

The history and the political theory behind the eminent-domain power
provide strong reasons for concluding that the idea of a “public use” requires
that the public actually use the property. In a republic dedicated to the social
compact, government can force an owner to sacrifice his property rights for
public objects, but only if those objects focus on the protection of the equal
rights of all citizens, and only if the sacrifice goes to the “public” in the narrow
sense of the word. In other words, the social compact treats government as a
partnership, and a partnership would defy its organizing principles if it forced
one partner to sacrifice his property for the benefit of another. Therefore, a

59. Id. at 936.
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government committed to social-compact and natural-rights principles can
force citizens to surrender their property for just compensation only on the
proviso that they yield it to the entire partnership and not to any one partner.

To appreciate this view, one must understand how the term “eminent
domain” evolved in European and American usage. The term came into
widespread use through seventeenth century treatise writers who systematized
European constitutional and international law. While the following passages
do not provide an exhaustive account of how the continental treatise writers
understood the power of eminent domain, they do highlight several features
that are important for understanding why the Americans adopted the term
“public use.” In 1625, Hugo Grotius explained that a monarch may: “take
away from his subjects . . . [property] by the power of eminent domain. In
order to do it by the power of eminent domain, first, the public welfare must
require it, and, second, compensation must be made to the loser, if possible,
from the public funds.”*

In 1673, Samuel von Puffendorf wrote in his Second Book on the Duty of Man
and Citizen that:

The third right [of the ruler] is that of eminent domain, consisting in this, that, when
urgent necessity of the state demands, any subject’s property which the immediate
situation especially requires, can be seized and applied to public purposes, even if the
property far exceeds the proportion which he was bound to contribute to the expenses
of the state. But for this reason the excess ought to be refunded to that citizen from

the public treasury, or by contribution of the other citizens, so far as possible.61

In 1737, Cornelius van Bynkershoek distinguished his position from that of
Grotius, whom, he wrote

[i]s satisfied merely with wutility, saying that in order to deprive subjects of an
acquired right “by the power of eminent domain, there is required in the first place
public utility, and next that if possible compensation at the common expense be made

to him who has lost what was his.”®?

Finally, in 1758, Emmerich de Vattel described the eminent-domain power as

“[t]he right which belongs to the State, or to the sovereign, to make use of all
property within the State for the public welfare in time of need.”®

60. 2 HuGO GROTIUS, 2 THE LAW OF WAR AND PEACE 164 (Loomis, trans., Walter J.
Black 1949) (1625).

61. SAMUEL VON PUFENDORF, DE OFFICIO0 HOMINIS ET C1vis, Book I1, ch. XV (James
Tully ed., Michael Silverthome trans., Cambridge Univ. Press 1991) (1673).

62. CORNELIS VAN BYNKERSHOEK, QUAESTIONUM JURIS PUBLICI LIBRI DUO, Book 11,
ch. XV (Tenney Frank, trans., W.S. Hein 1995) (1737).

63. 3 EMMERICH DE VATTEL, LE DROIT DES GENS, OU PRINCIPLES DE LA Lol
NATURELLE: APPLIQUES A LA CONDUITE ET AUX AFFAIRES DES NATIONS SOUVERAINS § 244



18 Michigan State Law Review [Vol. 2004:1

These excerpts highlight several important features about eminent
domain.** The power of eminent domain was clearly understood as an incident
of sovereignty, reserved to the arm of the state with supreme authority. It was
often associated with the prerogatives of kingship. Especially important, the
continental treatise writers disagreed about what showing the sovereign needed
to justify invoking the power of eminent domain. All agreed that the
sovereign could not invoke eminent domain merely at his whim or pleasure,
but they proposed different standards. Vattel and Grotius set forth a fairly
lenient one, “public welfare.” Puffendorf proposed a fairly strict one, “urgent
necessity,” and Bynkershoek criticized Grotius for setting the standard at what
Bynkershoek understood to be the relatively lenient “public utility.” At the
same time, since all of the treatise writers presupposed that the sovereign
would keep the property he took, none of them directly confronted the
question of “public use” in a direct way.

English political theorists critiqued, qualified, and refined this conception
of eminent domain on social-compact and natural-rights grounds. John Locke
generally approved of eminent domain, but he warned that “the Supreme
Power cannot take from any Man any part of his Property without his own
consent.”® Locke explained,

[TThe preservation of Property being the end of Government, and that for which Men
enter into Society, it necessarily supposes and requires, that the People should have
Property, without which they must be suppos[ed] to lose that by entering into Society,
which was the end for which they entered into it, too gross an absurdity for any Man

66
to own.

Locke thus reformed the power of eminent domain on social-compact and
natural-rights grounds. Since people entered into the social compact to protect
and enlarge their property, government ceased to claim any sense of obedience
when it acted in a manner that took their property.

Similarly, in 1758, English natural-law jurist Thomas Rutherforth warned
that the power of eminent domain:

is not a right to take the whole, or indeed any part of it, from them causelessly or
arbitrarily. The preservation of each mans property is one of the ends, which he

(James Brown Scott, ed., Camegie Institute of Washington, 1916) (1757).

64. For a separate interpretation of these writings, see Timothy Sandefur, 4 Natural
Rights Perspective on Eminent Domain in California: A Rationale for Meaningful Judicial
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proposed to himself in entering into civil society. But itis absurd to suppose, thathe
would give up the whole of his property for the sake of preserving it.*’

Again, Rutherforth recognized that government could invoke the power of
eminent domain, but only as long as it did so in a manner consistent with its
basic commitment to protecting natural property rights.

William Blackstone carried Locke’s and Rutherforth’s reservations one
step further. He anticipated the American notion of a “public use” by
reconceiving of the act of eminent domain as a bargain between the state and
an individual. Blackstone’s argument is also significant because he also
attacked the conception of eminent domain that prevails now, that “public use”
allows the government to take property when “public necessity,” “public
utility,” or a “public purpose” so requires.”® Blackstone proceeded from
natural-rights and social-compact principles. He described private property as
“[t]he third absolute right, inherent in every Englishman.”®” Property’s
origins, he said, were “probably founded in nature,” but the positive laws that
secure them “are entirely derived from society; and are some of those civil
advantages, in exchange for which every individual has resigned a part of his
natural liberty” upon entering into civil society.”

Blackstone’s emphasis on individual rights and social compact led him
to construe the power of eminent domain narrowly:

So great moreover is the regard of the law for private property, that it will not
authorize the least violation of it; no, not even for the general good of the whole
community. If a new road, for instance, were to be made through the grounds of a
private person, it might perhaps be extensively beneficial to the public; but the law
permits no man, or set of men, to do this without consent of the owner of the land.
In vain may it be urged, that the good of the individual ought to yield to that of the
community; for it would be dangerous to allow any private man, or even any public
tribunal, to be the judge of this common good, and to decide whether it be expedient
or no. Besides, the public good is in nothing more essentially interested, than in the

protection of every individual’s private rights, as modelled by the municipal law.”!

Blackstone also recognized a place for the power of eminent domain as long
as the property went to the state. He acknowledged that “the legislature alone

can, and indeed frequently does, interpose, and compel the individual to
acquiesce” in a condemnation.”” But the legislature did so “[n]ot by absolutely
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stripping the subject of his property in an arbitrary manner; but by giving him
a full indemnification.”” Most important, when the legislature forces such a
taking and indemnification, “[¢]/he public is now considered as an individual,
treating with an individual for an exchange.”’

Blackstone’s discussion is extremely revealing evidence as to the
meaning of the phrase “public use” as a constitutional term of art.
Blackstone’s understanding of eminent domain left little or no room for the
notion of “public usefulness.” He specifically rejected the idea that “the good
of the individual ought to yield to that of the community” as well as the
suggestion that any “public tribunal” could be the judge of what was
“expedient” enough to strip a man of his property rights. Blackstone rejected
these ideas because he conceived of the “public good” in social-compact
terms—"“the protection of every individual’s private rights.” If government is
committed to the protection of every individual’s private rights, it is has no
principled basis for reassigning private lots of land to the developers and
businesses that it guesses will contribute the most to the local economy.
Rather, its job is to secure the conditions in which all people may choose for
themselves how to use their own lots to secure their own preservation and
happiness.

On the other hand, Blackstone’s understanding parallels and anticipates
the conception of “public use” as “use by the public.” To contribute to the
“public good” as conceived of in social-compact terms, the public needs to
benefit from eminent domain as partners benefit when their partnership
acquires property and uses it on their behalf. That is why Blackstone regarded
“the public” during eminent domain “as an individual, treating with an
individual for an exchange.””

With this context in mind, the term “public use,” as used in the United
States and the first state Constitutions, is more likely to have meant “use by the
public” than “public usefulness.” To begin with, the former meaning better
captures “public use’s” plain meaning based on contemporaneous usage. At
that time, the primary definition of the adjective “public” was “[b]elonging to
a state or nation; not private.”’® The primary meaning of “use” as a noun was

“[t]he act of employing any thing to any purpose.””’ This definition tracked
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“user’s” primary meaning of “use” as a verb: “[t]o employ to any purpose.
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Of course, plain meaning analysis cannot eliminate any ambiguity about the
meaning of “public use,” for the noun “use” also had, as one of several
secondary meanings, a definition of “[c]onvenience” or “help.””” But that
ambiguity raises a question about how to proceed with original-meaning
interpretation. If the government gets the benefit of the doubt whenever a
word has two significant and original meanings, then “public use” ought to
mean “public usefulness.” But if the object of original-meaning analysis is to
identify the most likely meaning of a phrase at the time it was drafted and
ratified, “public use” ought to track the primary meaning of use, “the act of
employing any thing to any purpose.” On this understanding, “public use”
requires the public to employ the asset in question, and do so for ends chosen
by the public. Equally important, this phrase has a meaning conceived in
opposition to and in exclusion of “private use,” which occurs when a private
owner employs the asset, and does so for ends she chooses on her own without
state supervision or control.

In addition, the phrase “use by the public” does a better job of capturing
how the word “use” was used as a constitutional term of art than does the
phrase “public usefulness.” Consider how the term is employed in the federal
Constitution of 1787, before the drafting of the Takings Clause and the rest of
the Bill of Rights.*” The Constitution of 1787 employs the term “use” twice,
both times consistently with its primary dictionary meaning. Article I, section
10 anticipates that certain state taxes “shall be for the use of the treasury of the
United States.”® The U.S. Treasury is clearly meant to “use”—to own or direct
the employment of-the tax levies. Similarly, article I, section 8 restrains
certain “appropriation[s] of money to [the] use” of supporting armies.*” Far
more likely that the armies get to use the appropriations for their own support
than that the money may be spent on purposes that are secondarily useful to
the armies.

The third piece of evidence comes from state constitutions and organic
statutes written in the period from 1776 to 1795—in essence, the first wave of
state constitutions and fundamental statutes. Some state constitutions express
some of the concepts in the federal Constitution in more discursive language.
In many of these constitutions, the term “public use” reduces to a term of art
Blackstone’s idea that government ought to treat a dispossessed owner “as an
individual, treating with an individual for an exchange.”® Pennsylvania’s first
post-Revolution Constitution suggested as much by including a takings
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guarantee in a constitution expressly dedicated to social-compact and natural-
rights principles. That constitution declared that

all men are born equally free and independent, and have certain natural, inherent and
inalienable rights, amongst which are, the enjoying and defending life and liberty,
acquiring, possessing and protecting property, and pursuing and obtaining happiness
and safety, [and that] government is, or ought to be, instituted for the common
benefit, protection and security of the people . . . . 8

As to takings, that constitution guaranteed that “no part of a man’s property
can be justly taken from him, or applied to public uses, without his own
consent, or that of his legal representatives.”® If natural-rights and social-
compact principles were important enough to begin the constitution’s
declaration of rights, it is more likely that the term “public uses” meant to limit
the government to taking property for the “public,” conceived of as an
individual entity, than that the term meant to encourage government to
redistribute property between private parties whenever publicly useful.

The same relationship exists in Virginia’s 1776 Declaration of Rights.
Section 1 declared that “all men are by nature equally free and independent,
and have certain inherent rights,” specifically including “the means of
acquiring and possessing property.”® Section 3 declared “[t]hat government
is, or ought to be, instituted for the common benefit, protection, and security
of the people . . .. ”" Section 6 then specified that “all men . . . cannot be
taxed or deprived of their property for public uses, without their own consent,
or that of their representatives so elected . . . . ”* When section 6 is read in
pari materia with sections 1 and 3, the term “public uses” is more likely to
have limited the government to acquiring property as an individual would than
to have allowed the government to redistribute property between private
parties when publicly useful.

Other Founding Era documents reinforced the narrower meaning of
“public use” by using the term in contrast to a term synonymous with “public
usefulness.” For instance, Massachusetts’ 1780 Bill of Rights provided that
“whenever the public exigencies require that the property of any individual
should be appropriated to public uses, he shall receive a reasonable
compensation therefor.”® (Like Pennsylvania’s and Virginia’s constitutions,
Massachusetts’ Bill of Rights also guaranteed “[a]ll men . . . have certain
natural, essential, and unalienable rights,” including “that of acquiring,
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possessing, and protecting property,” and pledged government to act “for the
common good; for the protection, safety, prosperity and happiness of the
people . ... "% Similarly, Article 2 of the Northwest Ordinance stated that
“should the public exigencies make it necessary, for the common preservation,
to take any person’s property, or to demand his particular services, full
compensation shall be made for the same.””' The Massachusetts Bill of Rights
contrasted “public exigencies” with “public uses”; the Northwest Ordinance
contrasted “public exigencies” with “common preservation.” Even if a
government might have found it publicly exigent—publicly useful-to condemn
private property, “public uses” or the “common preservation” imposed
separate substantive limitations on what governments could do with the
properties they took.

The last and most comprehensive piece of evidence about the meaning
of “public use” comes from United States Supreme Court Justice William
Patterson’s circuit opinion in Vanhorne’s Lessee v. Dorrance.”> Vanhorne’s
Lessee was decided after the ratification of the federal Fifth Amendment and
many state takings guarantees, and the narrow grounds for decision focused
not on public use but on just compensation. Even so, Justice Patterson’s
sweeping opinion explained the political theory behind public use
constitutional guarantees. Thus, even if Vanhorne’s Lessee comes slightly
after the ratification of the first wave of takings provisions, it is extremely
revealing evidence as to the moral “common knowledge” out of which the idea
of a “public use” emerged during the 1780's and 1790's.

Patterson interpreted guarantees in Pennsylvania’s constitution to lock
in a commitment to protecting private property rights consistent with natural
rights and the social compact. He claimed that takings guarantees recognized
that “the right of acquiring and possessing property, and having it protected,
is one of the natural, inherent, and unalienable rights of man.”” He insisted
that “[t]he preservation of property . . . is a primary object of the social
compact . . .. No man would become a member of a community, in which he
could not enjoy the fruits of his honest labour and industry.”** Social-compact
theory thus laid down principles that both justified and limited the State’s
power of eminent domain. On one hand, in a government pledged to securing
the rights of every citizen, each citizen could in turn be required to sacrifice his
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property for the good of the whole. “Every person ought to contribute his
proportion for public purposes and public exigencies . . . .”"

At the same time, if the government was going to exercise this power, it
needed to do so on two conditions—that the owner receive “a recompence in
value,” and that the taking be “for the good of the community.””® Patterson
then reinforced the same point by explaining that takings guarantees protect
owners from government actions “laying a burden upon an individual, which
ought to be sustained by the society at large.””” Under either formulation, it
is more likely that a “public use” occurs only when the “community” or the
“society at large” uses the property taken, than whenever the community
benefits secondarily by reassigning the property from one owner to another.

Justice Patterson confirmed the same point in another way when he
attacked a broader and more wide-ranging justification for invoking the
eminent-domain power. Patterson acknowledged and considered the
conception of eminent domain from the seventeenth- and eighteenth-century
continental treatise writers—he dryly called this conception “[t]he despotic
power.””® He conceded that this power “of taking private property, when state
necessity requires, exists in every government,” and that “government could
not subsist without it.””® At the same time, he attacked open-ended
conceptions of “necessity.” In a republic dedicated to securing natural

property rights consistent with the social compact, necessity could not justify
private redistributions of property:

It is . . . difficult to form a case, in which the necessity of a state can be of such a
nature, as to authorise or excuse the seizing of landed property belonging to one
citizen, and giving it to another citizen. It is immaterial to the state, in which of'its
citizens the land is vested; but it is of primary importance, that, when vested, it should

be secured, and the proprietor protected in the enjoyment of it.!

This last passage accords with the basic thrust of natural-rights theory,
as seen already in the writings of Wilson and Blackstone.'”' Natural property
rights presume that few owners put their properties to similar uses, but that all
share more or less the same productive and acquisitive urges to use their
properties for their own ends. Within that framework, governments ought not
to try to pick winning and losing uses of property. Rather, government’s
overriding job is to make sure that “when vested, [property] should be secured,
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and the proprietor protected in the enjoyment of it.”'> The proprietor should
then be left alone to decide how to use her own property in accordance with
her own talents and for her own ends.

In Patterson’s view, this understanding protected individual rights, but
limiting government’s ends in this manner also stabilized government and
improved the people’s character.'” The best way to stop political life from
degenerating into unbridled interest-group warfare was to force the
government to throw the power to pick and choose property uses out of
constitutional reach. Limit the government to passing laws leaving owners to
direct and enjoy the uses of their property, and the law’s “operation and
influence are equal and universal; they press alike on all. Hence security and
safety, tranquillity and peace. One man is not afraid of another, and no man
afraid of the legislature.”'” Different politics would issue if the constitution
were to “vest in the legislature so unnecessary, dangerous, and enormous a
power” as “to divest one individual of his landed estate merely for the purpose

of vesting it in another, even upon full indemnification:”'"

Omnipotence in Legislation is despotism. According to this doctrine, we have
nothing that we can call our own, or are sure of for a moment; we are all tenants at
will, and hold our landed property at the mere pleasure of the Legislature. Wretched
situation, precarious tenure! And yet we boast of property and its security, of Laws,

of Courts, of Constitutions, and call ourselves free!'*

III. PUBLIC-USE DOCTRINE IN THE NINETEENTH CENTURY

To appreciate how to carry the natural-rights understanding of “public
use” into effect, it is worthwhile to consult the doctrines developed by
American courts early in the nineteenth century. It is noteworthy that
nineteenth-century courts were not entirely uniform in their treatment of
public-use challenges. Different courts and different lines of precedent

102. Vanhorne’s Lessee, 2 U.S. (2 Dall.) at 311.

103. Id. at 309.

104. Id. at312.

105. Id.

106. Id. at 316. Readers should note that Patterson’s indictment here covered not only
private redistributions but also a series of procedures for giving notice and providing just
compensation in eminent-domain proceedings. Patterson thought the procedures for noticeand
providing just-compensation were grossly insufficient in the case before him, and those
procedures provided the main grounds on which he declared the law under challenge to be
unconstitutional. See id. at 316-20. Nevertheless, the indictment in text also covered private
redistributions, as the quotation accompanying the preceding footnote makes clear, and as
Patterson reinforced by doubting whether “the Legislature can take the real estate of A. and give
it to B. on making compensation.” Vanhorne’s Lessee, 2 U.S. (2 Dall.) at 312.
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